ORDINANCE NO. 29-2020

AN ORDINANCE AUTHORIZING THE VILLAGE ADMINISTRATOR TO
ENTER INTO A CONTRACT FOR THE PROVISION OF ENGINEERING
SERVICES FOR THE NORTH MARKET STREET RESURFACING PROJECT
IN THE VILLAGE OF LOUDONVILLE

WHEREAS, the Council of the Village of Loudonville desires to enter into an agreement|
for engineering services for certain improvements in the Village of Loudonville; and

WHEREAS, the Village of Loudonville has complied with all necessary and required
steps in selecting an engineer for such services; and

WHEREAS, Engineering Associates, Inc. has been selected pursuant to Ohio law and
has agreed to carry out the required services.

NOW THEREFORE, BE IT ORDAINED BY THE COUNCIL OF THE VILLAGE
OF LOUDONVILLE, STATE OF OHIO:

SECTION 1: That the Village Administrator of the Village of Loudonville is hereby
authorized and directed to enter into a contract with Engineering Associates, Inc. for
improvements known as the North Market Street Improvements Project. Said contract shall be in
the form attached hereto as Exhibit A and made part hereof by reference. The total cost for
services pursuant to the contract shall be $76,000.00, plus such amounts for additional services
as outlined in the agreement.

SECTION 2: That this Ordinance shall take effect and be in force at the earliest date
allowed by law.

Dated;

Stephen Stricklen, Mayor
Attest:

Elaine Van Horn, Fiscal Officer

Thomas R. Gilman, Village Solicitor




EXHIBIT A
SHORT FORM OF AGREEMENT
BETWEEN OWNER AND ENGINEER
FOR PROFESSIONAL SERVICES

THIS IS AN AGREEMENT effective as of (“Effective Date”) between Village of
Loudonville, Ohig (“Owner”) and Engineering Associates, Inc. (“Engineer”).

Owner’s Project, of which Engineer’s services under this Agreement are a part, is generally identified as
follows: North Market Street Improvements (“Project”).

Engineer’s services under this Agreement are generally identified as follows: Field work, design,
construction administration, construction staking, as-built drawings, and construction observation for
resurfacing North Market Street from Main Street to Burwell Avenue and replacing the waterline from
Loudon Avenue to Burwell Avenue as further defined in the OPWC application dated 9/27/19,
(“Services”).

Owner and Engineer further agree as follows:

1.01  Basic Agreement and Period of Service

A. Engineer shall provide or furnish the Services set forth in this Agreement. If authorized by Owner, or if
required because of changes in.the Project, Engineer shall furnish services in addition to those set forth
above (“Additional Services”).

B. Engineer shall complete its Services within the following specific time period: 7 months from the Effective
Date. If no specific time period is indicated, Engineer shall complete its Services within a reasonable period
of time. ‘

C. If, through no fault of Engineer, such periods of time or dates are changed, or the orderly and continuous
progress of Engineer’s Services is impaired, or Engineer’s Services are delayed or suspended, then the time
for completion of Engineer’s Services, and the rates and amounts of Engineer’s compensation, shalil be
adjusted equitably.

2.01  Payment Procedures

A. Invoices: Engineer shall prepare invoices in accordance with its standard invoicing practices and submit the
invoices to Owner on a monthly basis. Invoices are due and payable within 30 days of receipt. If Owner
fails to make any payment due Engineer for Services, Additional Services, and expenses within 30 days
after receipt of Engineer’s invoice, then (1) the amounts due Engineer will be increased at the rate of 1.0%
per month (or the maximum rate of interest permitted by law, if less) from said thirtieth day, and (2) in
addition Engineer may, after giving seven days written notice to Owner, suspend Services under this
Agreement until Engineer has been paid in full all amounts due for Services, Additional Services, expenses,
and other related charges. Owner waives any and all claims against Engineer for any such suspension.

B. Payment: As compensation for Engineer providing or furnishing Services and Additional Services, Owner
shall pay Engineer as set forth in Paragraphs 2.01, 2.02 (Services), and 2.03 (Additional Services). If Owner
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2.02

2.03

3.01

disputes an invoice, either as to amount or entitlement, then Owner shall promptly advise Engineer in
writing of the specific basis for doing so, may withhold only that portion so disputed, and must pay the
undisputed portion.

Basis of Payment—Lump Sum

Owner shall pay Engineer for Services as follows:

1. A Lump Sum amount of $76,000.

Field Work $8,000.00
Detailed Design $28,000.00
Construction Administration $10,000.00
Construction Staking $2,000.00
As Built Drawings $2,000.00
Construction Observation (2 months) $26,000.00

2. In addition to the Lump Sum amount, reimbursement for the following expenses: None

The portion of the compensation amount billed monthly for Engineer's Services will be based upon
Engineer's estimate of the percentage of the total Services actually completed during the billing period.

Additional Services: For Additional Services, Owner shall pay Engineer an amount equal to the cumulative
hours charged in providing the Additional Services by each class of Engineer’s employees, times standard
hourly rates for each applicable billing class; plus reimbursement of expenses incurred in connection with
providing the Additional Services and Engineer’s consultants’ charges, if any. Engineer's standard hourly
rates are attached as Appendix 1.

Termination
The obligation to continue performance under this Agreement may be terminated:

1. For cause,

a. By either party upon 30 days written notice in the event of substantial failure by the other party to
perform in accordance with the Agreement’s terms through no fault of the terminating party.
Failure to pay Engineer for its services is a substantial failure to perform and a basis for
termination.

b. By Engineer:

1) upon seven days written notice if Owner demands that Engineer furnish or perform services
contrary to Engineer’s responsibilities as a licensed professional; or

2) upon seven days written notice if the Engineer’s Services are delayed for more than 90 days
for reasons beyond Engineer’s control, or as the result of the presence at the Site of
undisclosed Constituents of Concern, as set forth in Paragraph 5.01.1.

c¢. Engineer shall have no liability to Owner on account of a termination for cause by Engineer.
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4,01

5.01

d. Notwithstanding the foregoing, this Agreement will not terminate as a result of a substantial
failure under Paragraph 3.01.A.1.a if the party receiving such notice begins, within seven days of
receipt of such notice, to correct its substantial failure to perform and proceeds diligently to cure
such failure within no more than 30 days of receipt of notice; provided, however, that if and to the
extent such substantial failure cannot be reasonably cured within such 30 day period, and if such
party has diligently attempted to cure the same and thereafter continues diligently to cure the
same, then the cure period provided for herein shall extend up to, but in no case more than, 60
days after the date of receipt of the notice.

2. For convenience, by Owner effective upon Engineer's receipt of written notice from Owner.

In the event of any termination under Paragraph 3.01, Engineer will be entitled to invoice Owner and to
receive full payment for all Services and Additional Services performed or furnished in accordance with this
Agreement, plus reimbursement of expenses incurred through the effective date of termination in
connection with providing the Services and Additional Services, and Engineer’s consultants’ charges, if any.

Successors, Assigns, and Beneficiaries

Owner and Engineer are hereby bound and the successors, executors, administrators, and legal
representatives of Owner and Engineer (and to the extent permitted by Paragraph 4.01.B the assigns of
Owner and Engineer) are hereby bound to the other party to this Agreement and to the successors,
executors, administrators, and legal representatives {and said assigns) of such other party, in respect of all
covenants, agreements, and obligations of this Agreement.

Neither Owner nor Engineer may assign, sublet, or transfer any rights under or interest (including, but
without limitation, money that is due or may become due) in this Agreement without the written consent
of the other party, except to the extent that any assignment, subletting, or transfer is mandated by law.
Unless specifically stated to the contrary in any written consent to an assignment, no assignment will
release or discharge the assignor from any duty or responsibility under this Agreement.

Unless expressly provided otherwise, nothing in this Agreement shall be construed to create, impose, or
give rise to any duty owed by Owner or Engineer to any Constructor, other third-party individual or entity,
or to any surety for or employee of any of them. All duties and responsibilities undertaken pursuant to this
Agreement will be for the sole and exclusive benefit of Owner and Engineer and not for the benefit of any

other party.
General Considerations

The standard of care for all professional engineering and related services performed or furnished by
Engineer under this Agreement will be the care and skill ordinarily used by members of the subject
profession practicing under similar circumstances at the same time and in the same locality. Engineer
makes no warranties, express or implied, under this Agreement or otherwise, in connection with any
services performed or furnished by Engineer. Subject to the foregoing standard of care, Engineer and its
consultants may use or rely upon design elements and information ordinarily or customarily furnished by
others, including, but not limited to, specialty contractors, manufacturers, suppliers, and the publishers of
technical standards.
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B.

Engineer shall not at any time supervise, direct, control, or have authority over any Constructor's work, nor
shall Engineer have authority over or be responsible for the means, methods, techniques, sequences, or
procedures of construction selected or used by any Constructor, or the safety precautions and programs
incident thereto, for security or safety at the Project site, nor for any failure of a Constructor to comply
with laws and regulations applicable to such Constructor’s furnishing and performing of its work. Engineer
shall not be responsible for the acts or omissions of any Constructor.

Engineer neither guarantees the performance of any Constructor nor assumes responsibility for any
Constructor’s failure to furnish and perform its work.

Engineer’s opinions (if any) of probable construction cost are to be made on the basis of Engineer’s
experience, qualifications, and general familiarity with the construction industry. However, because
Engineer has no control over the cost of labor, materials, equipment, or services furnished by others, or
over contractors’ methods of determining prices, or over competitive bidding or market conditions,
Engineer cannot and does not guarantee that proposals, bids, or actual construction cost will not vary from
opinions of probable construction cost prepared by Engineer. If Owner requires greater assurance as to
probable construction cost, then Owner agrees to obtain an independent cost estimate.

Engineer shall not be responsible for any decision made regarding the construction contract requirements,
or any application, interpretation, clarification, or modification of the construction contract documents
other than those made by Engineer or its consultants.

All documents prepared or furnished by Engineer are instruments of service, and Engineer retains an
ownership and property interest (including the copyright and the right of reuse) in such documents,
whether or not the Project is completed. Owner shall have a limited license to use the documents on the
Project, extensions of the Project, and for related uses of the Owner, subject to receipt by Engineer of full
payment due and owing for all Services and Additional Services relating to preparation of the documents
and subject to the following limitations:

1. Owner acknowledges that such documents are not intended or represented to be suitable for use on
the Project unless completed by Engineer, or for use or reuse by Owner or others on extensions of the
Project, on any other project, or for any other use or purpose, without written verification or

adaptation by Engineer;

2. any such use or reuse, or any modification of the documents, without written verification, completion,
or adaptation by Engineer, as appropriate for the specific purpose intended, will be at Owner’s sole
risk and without liability or legal exposure to Engineer or to its officers, directors, members, partners,

agents, employees, and consultants;

4, such limited license to Owner shall not create any rights in third parties.
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6.01

7.01

Owner and Engineer may transmit, and shall accept, Project-related correspondence, documents, text,
data, drawings, information, and graphics, in electronic media or digital format, either directly, or through
access to a secure Project website, in accordance with a mutually agreeable protocol.

To the fullest extent permitted by law, Owner and Engineer (1) waive against each other, and the other’s
employees, officers, directors, members, agents, insurers, partners, and consultants, any and all claims for
or entitlement to special, incidental, indirect, or consequential damages arising out of, resulting from, or in
any way related to this Agreement or the Project, and (2) agree that Engineer’s total liability to Owner
under this Agreement shall be fimited to $100,000 or the total amount of compensation received by
Engineer, whichever is greater.

The parties acknowledge that Engineer’s Services do not include any services related to unknown or
undisclosed Constituents of Concern. [f Engineer or any other party encounters, uncovers, or reveals an
unknown or undisclosed Constituent of Concern, then Engineer may, at its option and without liability for
consequential or any other damages, suspend performance of Services on the portion of the Project
affected thereby until such portion of the Project is no longer affected, or terminate this Agreement for
cause if it is not practical to continue providing Services.

Owner and Engineer agree to negotiate each dispute between them in good faith during the 30 days after
notice of dispute. If negotiations are unsuccessful in resolving the dispute, then the dispute shall be
mediated. If mediation is unsuccessful, then the parties may exercise their rights at law.

This Agreement is to be governed by the law of the state in which the Project is located.

Engineer’s Services and Additional Services do not include: (1) serving as a “municipal advisor” for
purposes of the registration requirements of Section 975 of the Dodd-Frank Wall Street Reform and
Consumer Protection Act (2010) or the municipal advisor registration rules issued by the Securities and
Exchange Commission; (2) advising Owner, or any municipal entity or other person or entity, regarding
municipal financial products or the issuance of municipal securities, including advice with respect to the
structure, timing, terms, or other similar matters concerning such products or issuances; (3) providing
surety bonding or insurance-related advice, recommendations, counseling, or research, or enforcement of
construction insurance or surety bonding requirements; or (4) providing legal advice or representation.

Total Agreement

This Agreement (including any expressly incorporated attachments), constitutes the entire agreement
between Owner and Engineer and supersedes all prior written or oral understandings. This Agreement
may only be amended, supplemented, modified, or canceled by a duly executed written instrument.

Definitions

Constructor—Any person or entity (not including the Engineer, its employees, agents, representatives, and
consultants), performing or supporting construction activities relating to the Project, including but not
limited to contractors, subcontractors, suppliers, Owner’s work forces, utility companies, construction
managers, testing firms, shippers, and truckers, and the employees, agents, and representatives of any or

all of them.
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B. Constituent of Concern—Asbestos, petroleum, radioactive material, polychlorinated biphenyls (PCBs),
hazardous waste, and any substance, product, waste, or other material of any nature whatsoever that is or
becomes listed, regulated, or addressed pursuant to {a) the Comprehensive Environmental Response,
Compensation and Liability Act, 42 U.S.C. §89601 et seq. (“CERCLA"); (b) the Hazardous Materials
Transportation Act, 49 U.S.C. §§5101 et seq,; (c) the Resource Conservation and Recovery Act, 42 U.S.C.
§§6901 et seq. (“RCRA”); (d) the Toxic Substances Control Act, 15 U.S.C. §§2601 et seq.; (e) the Clean
Water Act, 33 U.S.C. §81251 et seq.; {f) the Clean Air Act, 42 U.S.C. §§7401 et seq.; or (g) any other federal,
State, or local statute, law, rule, regulation, ordinance, resolution, code, order, or decree regulating,
relating to, or imposing liability or standards of conduct concerning, any hazardous, toxic, or dangerous

waste, substance, or material.
8.01 Attachments:
Appendix 1, Engineer's Standard Hourly Rates

Appendix 2, Engineer's Services

Appendix 3, Duties, Responsibilities, and Limitations of Authority of Resident Project Representative
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement, the Effective Date of which is

indicated on page 1.

Owner: Village of Loudonville, Ohio

By:

Print name:
Title:

Date Signed:

Address for Owner’s receipt of notices:

156 North Water Street
P.0. Box 150

Engineer:  Engineering Associates, Inc.

Print name: Rmfr\r'\y E. Portz Sheldon D. Schlabach
Title:  Principal )
Date Signed: 7/8 /200

/ 4

Engineer License or Firm's Certificate No. (if required):

02099
State of; Ohio

Address for Engineer’s receipt of notices:
1935 Eagle Pass
Wooster, Chio 44691

Loudonville, Ohio 44842
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This is Appendix 1, Engineer’s Standard Hourly
Rates, referred to in and part of the Short Form of
Agreement between Owner and Engineer for

Professional Services dated | .

Engineer’'s Standard Hourly Rates

A. Standard Hourly Rates:

1. Standard Hourly Rates are set forth in this Appendix 1 and include salaries and wages paid to
personnel in each billing class plus the cost of customary and statutory benefits, general and
administrative overhead, non-project operating costs, and operating margin or profit.

2. The Standard Hourly Rates apply only as specified in Paragraphs 2.01, 2,02, and 2.03, and are
subject to annual review and adjustment.

B. Schedule of Hourly Rates:

Principal Engineer $ 145.00/hour
Senior Engineer 115.00/hour
Registered Surveyor 105.00/hour
Junior Engineer 85.00/hour
Senior Technician 75.00/hour
Drafting Technician 65.00/hour
Field Personnel 75.00/hour
Clerical Personnel 65.00/hour

For additional services, any expenses relative to travel (at $0.70 per mile) will be billed separately.

Appendix 1, Standard Hourly Rates Schedule.
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This is Appendix 2, consisting of 11 pages,
referred to in and part of the Agreement
hetween Owner and Engineer for Professional
Services dated

Engineer’s Services

Preliminary Design Phase

A. After selection by Owner of a recommended solution; issuance by Owner of any
instructions of for use of Project Strategies, Technologies, and Techniques, or for
inclusion of sustainable features in the design; and indication by Owner of any specific
modifications or changes in the scope, extent, character, or design requirements of the
Project desired by Owner, (1) Engineer and Owner shall discuss and resolve any
necessary revisions to Engineer's compensation (through application of the provisions
regarding Additional Services, or otherwise), or the time for completion of Engineer’s
services, resulting from the selected solution, related Project Strategies, Technologies, or
Techniques, sustainable design instructions, or specific modifications to the Project, and
(2) upon written authorization from Owner, Engineer shall:

1.

Prepare Preliminary Design Phase documents consisting of final design criteria,
preliminary drawings, outline specifications, and written descriptions of the
Project.

Provide necessary field surveys and topographic and utility mapping for
Engineer’s design purposes. Comply with the scope of work and procedure for
the identification and mapping of existing utilities selected and authorized by
Owner pursuant to advice from Engineer based on ASCE 38, “Standard Guideline
for the Collection and Depiction of Existing Subsurface Utility Data”. If no such
scope of work and procedure for utility mapping has been selected and
authorized, then at a minimum the utility mapping will include Engineer
contacting utility owners and obtaining available information.

Visit the Site as needed to prepare the Preliminary Design Phase documents.

Advise Owner if additional reports, data, information, or services are necessary
and assist Owner in obtaining such reports, data, information, or services,

Continue to assist Owner with Project Strategies, Technologies, and Techniques
that Owner has chosen to implement.

Based on the information contained in the Preliminary Design Phase documents,
prepare a revised opinion of probable Construction Cost, and assist Owner in
tabulating the various cost categories which comprise Total Project Costs.

Obtain and review Owner’s instructions regarding Owner’s procurement of
construction services (including instructions regarding advertisements for bids,

Appendix 2, Engineer’s Services.
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10.

instructions to bidders, and requests for proposals, as applicable), Owner’s
construction contract practices and requirements, insurance and bonding
requirements, electronic transmittals during construction, and other information
necessary for the finalization of Owner’s bidding-related documents (or requests
for proposals or other construction procurement documents), and Construction
Contract Documents. Also obtain and review copies of Owner’s design and
construction standards, Owner’s standard forms, general conditions (if other
than EJCDC® C-700, Standard General Conditions of the Construction Contract,
2013 Edition), supplementary conditions, text, and related documents or content
for Engineer to include in the draft bidding-related documents (or requests for
proposals or other construction procurement documents), and in the draft
Construction Contract Documents, when applicable.

Perform or provide the following other Preliminary Design Phase tasks or
deliverables: None

Furnish 3 review copies of the Preliminary Design Phase documents, opinion of
probable Construction Cost, and any other Preliminary Design Phase deliverables
to Owner within 60 days of authorization to proceed with this phase, and review
them with Owner. Within 10 days of receipt, Owner shall submit to Engineer any
comments regarding the furnished items.

Revise the Preliminary Design Phase documents, opinion of prabable
Construction Cost, and any other Preliminary Design Phase deliverables in
response to Owner’s comments, as appropriate, and furnish to Owner 3 copies
of the revised Preliminary Design Phase documents, revised opinion of probable
Construction Cost, and any other deliverables within 14 days after receipt of

Owner’s comments.

B. Engineer's services under the Preliminary Design Phase will be considered complete
on the date when Engineer has delivered to Owner the revised Preliminary Design
Phase documents, revised opinion of probable Construction Cost, and any other
Preliminary Design Phase deliverables.

Final Design Phase

A. After acceptance by Owner of the Preliminary Design Phase documents, revised opinion
of probable Construction Cost as determined in the Preliminary Design Phase, and any

other

Preliminary Design Phase deliverables, subject to any Owner-directed

modifications or changes in the scope, extent, character, or design requirements of or for
the Project, and upon written authorization from Owner, Engineer shall:

1,

Prepare final Drawings and Specifications indicating the scope, extent, and
character of the Work to be performed and furnished by Contractor.

Visit the Site as needed to assist in preparing the final Drawings and
Specifications.

Appendix 2, Engineer’s Services.
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10.

Provide technical criteria, written descriptions, and design data for Owner’s use
in filing applications for permits from or approvals of governmental authorities
having jurisdiction to review or approve the final design; assist Owner in
consultations with such authorities; and revise the Drawings and Specifications in
response to directives from such authorities, as appropriate.

Advise Owner of any recommended adjustments to the opinion of probable
Construction Cost.

After consultation with Owner, include in the Construction Contract Documents
any specific protocols for the transmittal of Project-related correspondence,
documents, text, data, drawings, information, and graphics, in electronic media
or digital format, either directly, or through access to a secure Project website.
Any such protocols shall be applicable to transmittals between and among
Owner, Engineer, and Contractor during the Construction Phase and Post-
Construction Phase, and unless agreed otherwise shall supersede any conflicting
protocols previously established for transmittals between Owner and Engineer.

Assist Owner in assembling known reports and drawings of Site conditions, and
in identifying the technical data contained in such reports and drawings upon
which bidders or other prospective contractors may rely.

In addition to preparing the final Drawings and Specifications, assemble drafts of
other Construction Contract Documents based on specific instructions and
contract forms, text, or content received from Owner,

Prepare or assemble draft bidding-related documents (or requests for proposals
or other construction procurement documents), based on the specific bidding or
procurement-related instructions and forms, text, or content received from

Owner.

Perform or provide the following other Final Design Phase tasks or deliverables:
None

Furnish for review by Owner, its legal counsel, and other advisors, 3 copies of
the final Drawings and Specifications, assembled drafts of other Construction

- Contract Documents, the draft bidding-related documents (or requests for

proposals or other construction procurement documents), and any other Final
Design Phase deliverables, within 30 days of authorization to proceed with the
Final Design Phase, and review them with Owner. Within 10 days of receipt,
Owner shall submit to Engineer any comments regarding the furnished items,
and any instructions for revisions.
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11. Revise the final Drawings and Specifications, assembled drafts of other
Construction Contract Documents, the draft bidding-related documents (or
requests for proposals or other construction procurement documents), and any
other Final Design Phase deliverables in accordance with comments and
instructions from the Owner, as appropriate, and submit 3 final copies of such
documents to Owner within 14 days after receipt of Owner’s comments and
instructions.

B. Engineer’s services under the Final Design Phase will be considered complete on the
date when Engineer has delivered to Owner the final Drawings and Specifications,
other assembled Construction Contract Documents, bidding-related documents (or
requests for proposals or other construction procurement documents), and any other
Final Design Phase deliverables.

C. In the event that the Work designed or specified by Engineer is to be performed or
furnished under more than one prime contract, or if Engineer’s services are to be
separately sequenced with the work of one or more prime Contractors (such as in the
case of fast-tracking), Owner and Engineer shall, prior to commencement of the Final
Design Phase, develop a schedule for performance of Engineer’s services during the
Final Design, Bidding or Negotiating, Construction, and Post-Construction Phases in
order to sequence and coordinate properly such services as are applicable to the
work under such separate prime contracts.

D. The number of prime contracts for Work designed or specified by Engineer upon
which the Engineer’s compensation has been established under this Agreement is 1.
If more prime contracts are awarded, Engineer shall be entitled to an equitable
increase in its compensation under this Agreement,

Bidding or Negotiating Phase

A. After acceptance by Owner of the final Drawings and Specifications, other Construction
Contract Documents, bidding-related documents (or requests for proposals or other
construction procurement documents), and the most recent opinion of probable
Construction Cost as determined in the Final Design Phase, and upon written
authorization by Owner to proceed, Engineer shall:

1. Assist Owner in advertising for and obtaining bids or proposals for the Work,
assist Owner in issuing assembled design, contract, and bidding-related
documents (or requests for proposals or other construction procurement
documents) to prospective contractors, and, where applicable, maintain a record
of prospective contractors to which documents have been issued, attend pre-bid
conferences, if any, and receive and process contractor deposits or charges for
the issued documents.

2. Prepare and issue Addenda as appropriate to clarify, correct, or change the
issued documents.
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Provide information or assistance needed by Owner in the course of any review
of proposals or negotiations with prospective contractors.

Consult with Owner as to the qualifications of prospective contractors.

Consult with Owner as to the qualifications of subcontractors, suppliers, and
other individuals and entities proposed by prospective contractors, for those
portions of the Work as to which review of qualifications is required by the
issued documents.

If the issued documents require, the Engineer shall evaluate and determine the
acceptability of "or equals” and substitute materials and equipment proposed by
prospective contractors, provided that such proposals are allowed by the
bidding-related documents (or requests for proposals or other construction
procurement documents) prior to award of contracts for the Work..

Attend the bid opening, prepare bid tabulation sheets to meet Owner’s schedule,
and assist Owner in evaluating bids or proposals, assembling final contracts for
the Work for execution by Owner and Contractor, and in issuing notices of award
of such contracts.

If Owner engages in negotiations with bidders or proposers, assist Owner with
respect to technical and engineering issues that arise during the negotiations.

Perform or provide the following other Bidding or Negotiating Phase tasks or
deliverables: None

B. The Bidding or Negotiating Phase will be considered complete upon commencement
of the Construction Phase or upon cessation of negotiations with prospective

contractors.

Construction Phase

A. Upon successful completion of the Bidding and Negotiating Phase, and upon written
authorization from Owner, Engineer shall:

1.

General Administration of Construction Contract: Consult with Owner and act as
Owner’s representative as provided in the Construction Contract. The extent
and limitations of the duties, responsibilities, and authority of Engineer shall be
as assigned in EJCDC® C-700, Standard General Conditions of the Construction
Contract (2013 Edition), prepared by the Engineers Joint Contract Documents
Committee, or other construction general conditions specified in this Agreement.
If Owner, or Owner and Contractor, modify the duties, responsibilities, and
authority of Engineer in the Construction Contract, or modify other terms of the
Construction Contract having a direct bearing on Engineer, then Owner shall
compensate Engineer for any related increases in the cost to provide
Construction Phase services. Engineer shall not be required to furnish or perform
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services contrary to Engineer’s responsibilities as a licensed professional. All of
Owner’s instructions to Contractor will be issued through Engineer, which shall
have authority to act on behalf of Owner in dealings with Contractor to the
extent provided in this Agreement and the Construction Contract except as
otherwise provided in writing.

Resident Project Representative (RPR): Provide the services of an RPR at the Site
to assist the Engineer and to provide more extensive observation of Contractor’s
work. Duties, responsibilities, and authority of the RPR are as set forth in
Appendix 3.

Selection of Independent Testing Laboratory: Assist Owner in the selection of an
independent testing laboratory to perform the services.

Pre-Construction Conference: Participate in a pre-construction conference prior
to commencement of Work at the Site.

Electronic Transmittal Protocols: If the Construction Contract Documents do not
specify protocols for the transmittal of Project-related correspondence,
documents, text, data, drawings, information, and graphics, in electronic media
or digital format, either directly, or through access to a secure Project website,
then together with Owner and Contractor jointly develop such protocols for
transmittals between and among Owner, Contractor, and Engineer during the
Construction Phase and Post-Construction Phase.

Original Documents: If requested by Owner to do so, maintain and safeguard
during the Construction Phase at least one original printed record version of the
Construction Contract Documents, including Drawings and Specifications signed
and sealed by Engineer and other design professionals in accordance with
applicable Laws and Regulations. Throughout the Construction Phase, make
such original printed record version of the Construction Contract Documents
available to Contractor and Owner for review.

Schedules: Receive, review, and determine the acceptability of any and all
schedules that Contractor is required to submit to Engineer, including the
Progress Schedule, Schedule of Submittals, and Schedule of Values.

Baselines and Benchmarks: As appropriate, establish baselines and benchmarks
for locating the Work which in Engineer’s judgment are necessary to enable
Contractor to proceed.

Visits to Site and Observation of Construction: In connection with observations of
Contractor's Work while it is in progress:

a. Make visits to the Site at intervals appropriate to the various stages of
construction, as Engineer deems necessary, to observe as an experienced
and qualified design professional the progress of Contractor’'s executed
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Work. Such visits and observations by Engineer, and the Resident Project
Representative, if any, are not intended to be exhaustive or to extend to
every aspect of the Work or to involve detailed inspections of the Work
beyond the responsibilities specifically assigned to Engineer in this
Agreement and the Construction Contract Documents, but rather are to be
limited to spot checking, selective sampling, and similar methods of general
observation of the Work based on Engineer’s exercise of professional
judgment, as assisted by the Resident Project Representative, if any. Based
on information obtained during such visits and observations, Engineer will
determine in general if the Work is proceeding in accordance with the
Construction Contract Documents, and Engineer shall keep Owner informed
of the progress of the Work.

The purpose of Engineer’s visits to the Site, and representation by the
Resident Project Representative, if any, at the Site, will be to enable
Engineer to better carry out the duties and responsibilities assigned to and
undertaken by Engineer during the Construction Phase, and, in addition, by
the exercise of Engineer’s efforts as an experienced and qualified design
professional, to provide for Owner a greater degree of confidence that the
completed Work will conform in general to the Construction Contract
Documents and that Contractor has implemented and maintained the
integrity of the design concept of the completed Project as a functioning
whole as indicated in the Construction Contract Documents. Engineer shall
not, during such visits or as a result of such observations of the Work,
supervise, direct, or have control over the Work, nor shall Engineer have
authority over or responsibility for the means, methods, techniques,
sequences, or procedures of construction selected or used by any
Constructor, for security or safety at the Site, for safety precautions and
programs incident to any Constructor’s work in progress, for the
coordination of the Constructors’ work or schedules, nor for any failure of
any Constructor to comply with Laws and Regulations applicable to
furnishing and performing of its work. Accordingly, Engineer neither
guarantees the performance of any Constructor nor assumes responsibility
for any Constructor’s failure to furnish or perform the Work, or any portion
of the Work, in accordance with the Construction Contract Documents.

10. Defective Work: Reject Work if, on the basis of Engineer’s observations, Engineer

11.

believes that such Work is defective under the terms and standards set forth in
the Construction Contract Documents. Provide recommendations to Owner
regarding whether Contractor should correct such Work or remove and replace
such Work, or whether Owner should consider accepting such Work as provided
in the Construction Contract Documents.

Compatibility with Design Concept: If Engineer has express knowledge that a
specific part of the Work that is not defective under the terms and standards set
forth in the Construction Contract Documents is nonetheless not compatible
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12.

13.

14.

15.

16.

17.

18.

with the design concept of the completed Project as a functioning whole, then
inform Owner of such incompatibility, and provide recommendations for
addressing such Work.

Clarifications and Interpretations: Accept from Contractor and Owner submittal
of all matters in question concerning the requirements of the Construction
Contract Documents (sometimes referred to as requests for information or
interpretation—RFls), or relating to the acceptability of the Work under the
Construction Contract Documents. With reasonable promptness, render a
written clarification, interpretation, or decision on the issue submitted, or initiate
an amendment or supplement to the Construction Contract Documents,

Non-reviewable Matters: If a submitted matter in question concerns the
Engineer’s performance of its duties and obligations, or terms and conditions of
the Construction Contract Documents that do not involve (1) the performance or
acceptability of the Work under the Construction Contract Documents, (2) the
design (as set forth in the Drawings, Specifications, or otherwise), or (3) other
engineering or technical matters, then Engineer will promptly give written notice
to Owner and Contractor that Engineer will not provide a decision or
interpretation.

Field Orders: Subject to any limitations in the Construction Contract Documents,
Engineer may prepare and issue Field Orders requiring minor changes in the
Work.

Change Orders and Work Change Directives: Recommend Change Orders and
Work Change Directives to Owner, as appropriate, and prepare Change Orders
and Work Change Directives as required.

Differing Site Conditions: Respond to any notice from Contractor of differing site
conditions, including conditions relating to underground facilities such as utilities,
and hazardous environmental conditions. Promptly conduct reviews and prepare
findings, conclusions, and recommendations for Owner’s use.

Shop Drawings, Samples, and Other Submittals: Review and approve or take
other appropriate action with respect to Shop Drawings, Samples, and other
required Contractor submittals, but only for conformance with the information
given in the Construction Contract Documents and compatibility with the design
concept of the completed Project as a functioning whole as indicated by the
Construction Contract Documents. Such reviews and approvals or other action
will not extend to means, methods, techniques, sequences, or procedures of
construction or to safety precautions and programs incident thereto. Engineer
shall meet any Contractor’s submittal schedule that Engineer has accepted.

Substitutes and “Or-equal”: Evaluate and determine the acceptability of
substitute or “or-equal” materials and equipment proposed by Contractor.
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19. Inspections and Tests:

a. Receive and review all certificates of inspections, tests, and approvals
required by Laws and Regulations or the Construction Contract Documents,
Engineer’s review of such certificates will be for the purpose of determining
that the results certified indicate compliance with the Construction Contract
Documents and will not constitute an independent evaluation that the
content or procedures of such inspections, tests, or approvals comply with
the requirements of the Construction Contract Documents. Engineer shall
be entitled to rely on the results of such inspections and tests.

b. As deemed reasonably necessary, request that Contractor uncover Work
that is to be inspected, tested, or approved.

c. Pursuant to the terms of the Construction Contract, require special
inspections or testing of the Work, whether or not the Work is fabricated,
installed, or completed.

20. Change Proposals and Claims: (a) Review and respond to Change Proposals.
Review each duly submitted Change Proposal from Contractor and, within 30
days after receipt of the Contractor’s supporting data, either deny the Change
Proposal in whole, approve it in whole, or deny it in part and approve it in part.
Such actions shall be in writing, with a copy provided to Owner and Contractor. If
the Change Proposal does not involve the design (as set forth in the Drawings,
Specifications, or otherwise), the acceptability of the Work, or other engineering
or technical matters, then Engineer will notify the parties that the Engineer will
not resolve the Change Proposal. (b) Provide information or data to Owner
regarding engineering or technical matters pertaining to Claims.

21. Applications for Payment: Based on Engineer’s observations as an experienced
and qualified design professional and on review of Applications for Payment and
accompanying supporting documentation:

a. Determine the amounts that Engineer recommends Contractor be paid.
Recommend reductions in payment (set-offs) based on the provisions for
set-offs stated in the Construction Contract. Such recommendations of
payment will be in writing and will constitute Engineer’s representation to
Owner, based on such observations and review, that, to the best of
Engineer’s knowledge, information and belief, Contractor’'s Work has
progressed to the point indicated, the Work is generally in accordance with
the Construction Contract Documents (subject to an evaluation of the Work
as a functioning whole prior to or upon Substantial Completion, to the
results of any subsequent tests called for in the Construction Contract
Documents, and to any other qualifications stated in the recommendation),
and the conditions precedent to Contractor’s being entitled to such payment
appear to have been fulfilled in so far as it is Engineer’s responsibility to
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22,

23.

observe the Work. In the case of unit price Work, Engineer’s
recommendations of payment will include final determinations of quantities
and classifications of the Work (subject to any subsequent adjustments
allowed by the Construction Contract Documents).

b. By recommending payment, Engineer shall not thereby be deemed to have
represented that observations made by Engineer to check the quality or
quantity of Contractor’'s Work as it is performed and furnished have been
exhaustive, extended to every aspect of Contractor’s Work in progress, or
involved detailed inspections of the Work beyond the responsibilities
specifically assigned to Engineer in this Agreement. Neither Engineer’s
review of Contractor’s Work for the purposes of recommending payments
nor Engineer’s recommendation of any payment including final payment will
impose on Engineer responsibility to supervise, direct, or control the Work,
or for the means, methods, techniques, sequences, or procedures of
construction or safety precautions or programs incident thereto, or
Contractor’'s compliance with Laws and Regulations applicable to
Contractor’s furnishing and performing the Work. It will also not impose
responsibility on Engineer to make any examination to ascertain how or for
what purposes Contractor has used the money paid to Contractor by Owner;
to determine that title to any portion of the Work, including materials or
equipment, has passed to Owner free and clear of any liens, claims, security
interests, or encumbrances; or that there may not be other matters at issue
between Owner and Contractor that might affect the amount that should be

paid.

Contractor’s Completion Documents: Receive from Contractor, review, and
transmit to Owner maintenance and operating instructions, schedules,
guarantees, bonds, certificates or other evidence of insurance required by the
Construction Contract Documents, certificates of inspection, tests and approvals,
and Shop Drawings, Samples, and other data approved. Receive from
Contractor, review, and transmit to Owner the annotated record documents
which are to be assembled by Contractor in accordance with the Construction
Contract Documents to obtain final payment. The extent of Engineer’s review of
record documents shall be to check that Contractor has submitted all pages.

Substantial Completion: Promptly after notice from Contractor that Contractor
considers the entire Work ready for its intended use, in company with Owner
and Contractor, visit the Site to review the Work and determine the status of
completion. Follow the procedures in the Construction Contract regarding the
preliminary certificate of Substantial Completion, punch list of items to be
completed, Owner’s objections, notice to Contractor, and issuance of a final
certificate of Substantial Completion. Assist Owner regarding any remaining
engineering or technical matters affecting Owner’s use or occupancy of the Work
following Substantial Completion.
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24. Other Tasks: Perform or provide the following other Construction Phase tasks or

25.

26.

deliverables: Constrution Staking and As-built Drawings.

Final Notice of Acceptability of the Work: Conduct a final visit to the Project to
determine if the Work is complete and acceptable so that Engineer may
recommend, in writing, final payment to Contractor.

Standards for Certain Construction-Phase Decisions: Engineer will render
decisions regarding the requirements of the Construction Contract Documents,
and judge the acceptability of the Work, pursuant to the specific procedures set -
forth in the Construction Contract for initial interpretations, Change Proposals,
and acceptance of the Work. In rendering such decisions and judgments,
Engineer will not show partiality to Owner or Contractor, and will not be liable to
Owner, Contractor, or others in connection with any proceedings,
interpretations, decisions, or judgments conducted or rendered in good faith.

Duration of Construction Phase: The Construction Phase will commence with the
execution of the first Construction Contract for the Project or any part thereof and
will terminate upon written recommendation by Engineer for final payment to
Contractors. If the Project involves more than one prime contract, then Construction
Phase services may be rendered at different times in respect to the separate
contracts. Engineer shall be entitled to an equitable increase in compensation if
Construction Phase services (including Resident Project Representative services, if
any) are required after the original date for completion and readiness for final
payment of Contractor as set forth in the Construction Contract.
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This is Appendix 3, consisting of 5 pages, referred
to in and part of the Agreement between Owner
and Engineer for Professional Services dated

Duties, Responsibilities, and Limitations of Authority of Resident Project Representative

A. Engineer shall furnish a Resident Project Representative (“RPR”) to assist Engineer in
observing progress and quality of the Work. The RPR may provide full time
representation or may provide representation to a lesser degree.

B. Through RPR's observations of Contractor's work in progress and field checks of
materials and equipment, Engineer shall endeavor to provide further protection for
Owner against defects and deficiencies in the Work. However, Engineer shall not, during
such RPR field checks or as a result of such RPR observations of Contractor’s work in
progress, supervise, direct, or have control over Contractor’s Work, nor shall Engineer
(including the RPR) have authority over or responsibility for the means, methods,
techniques, sequences, or procedures of construction selected or used by any contractor,
for security or safety at the Site, for safety precautions and programs incident to any
contractor’s work in progress, or for any failure of a contractor to comply with Laws and
Regulations applicable to such contractor’s performing and furnishing of its work. The
Engineer (including RPR) neither guarantee the performances of any contractor nor
assumes responsibility for Contractor’s failure to furnish and perform the Work in
accordance with the Contract Documents.

C. The duties and responsibilities of the RPR are as follows:

1. General: RPR is Engineer’s representative at the Site, will act as directed by and
under the supervision of Engineer, and will confer with Engineer regarding RPR’s
actions. RPR’s dealings in matters pertaining to the Contractor’s work in progress
shall in general be with Engineer and Contractor. RPR’s dealings with
Subcontractors shall only be through or with the full knowledge and approval of
Contractor. RPR shall generally communicate with Owner only with the
knowledge of and under the direction of Engineer.

2. Schedules: Review the progress schedule, schedule of Shop Drawing and Sample
submittals, and schedule of values prepared by Contractor and consult with
Engineer concerning acceptability.

3. Conferences and Meetings:  Attend meetings with Contractor, such as
preconstruction conferences, progress meetings, job conferences and other
project-related meetings, and prepare and circulate copies of minutes thereof.

4. Lliaison:
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a. Serve as Engineer’s liaison with Contractor. Working principally through
Contractor’s authorized representative or designee, assist in providing
information regarding the intent of the Contract Documents.

b. Assist Engineer in serving as Owner’s liaison with Contractor when
Contractor’s operations affect Owner’s on-Site operations.

c. Assist in obtaining from Owner additional details or information, when
required for proper execution of the Work.

5. Interpretation of Contract Documents: Report to Engineer when clarifications and
interpretations of the Contract Documents are needed and transmit to Contractor
clarifications and interpretations as issued by Engineer.

6. Shop Drawings and Samples:
a. Record date of receipt of Samples and approved Shop Drawings.

b. Receive Samples which are furnished at the Site by Contractor, and notify
Engineer of availability of Samples for examination.

c. Advise Engineer and Contractor of the commencement of any portion of the
Work requiring a Shop Drawing or Sample submittal for which RPR believes
that the submittal has not been approved by Engineer.

7. Modifications: Consider and evaluate Contractor’s suggestions for modifications
in Drawings or Specifications and report such suggestions, together with RPR’s
recommendations, to Engineer. Transmit to Contractor in writing decisions as
issued by Engineer.

8. Review of Work and Rejection of Defective Work:

a. Conduct on-Site observations of Contractor’s work in progress to assist
Engineer in determining if the Work is in general proceeding in accordance
with the Contract Documents.

b. Report to Engineer whenever RPR believes that any part of Contractor’s work
in progress will not produce a completed Project that conforms generally to
the Contract Documents or will imperil the integrity of the design concept of
the completed Project as a functioning whole as indicated in the Contract
Documents, or has been damaged, or does not meet the requirements of any
inspection, test or approval required to be made; and advise Engineer of that
part of work in progress that RPR believes should be corrected or rejected or
should be uncovered for observation, or requires special testing, inspection, or
approval.

9. Inspections, Tests, and System Start-ups:
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a. Consult with Engineer in advance of scheduled inspections, tests, and systems
start-ups.

b. Verify that tests, equipment, and systems start-ups and operating and
maintenance training are conducted in the presence of appropriate Owner’s
personnel, and that Contractor maintains adequate records thereof.

c. Observe, record, and report to Engineer appropriate details relative to the test
procedures and systems start-ups.

d. Accompany visiting inspectors representing public or other agencies having
jurisdiction over the Project, record the results of these inspections, and report
to Engineer.

10. Records:

a. Maintain at the Site orderly files for correspondence, reports of job
conferences, reproductions of original Contract Documents including all
change orders, field orders, work change directives, addenda, additional
Drawings issued subsequent to the execution of the Construction Contract,
Engineer’s clarifications and interpretations of the Contract Documents,
progress reports, Shop Drawing and Sample submittals received from and
delivered to Contractor, and other Project-related documents.

b. Prepare a daily report or keep a diary or log book, recording Contractor’s hours
on the Site, weather conditions, data relative to questions of change orders,
field orders, work change directives, or changed conditions, Site visitors, daily
activities, decisions, observations in general, and specific observations in more
detail as in the case of observing test procedures; and send copies to Engineer.

c. Record names, addresses, fax numbers, e-mail addresses, web site locations,
and telephone numbers of all Contractors, Subcontractors, and major
Suppliers of materials and equipment.

d. Maintain records for use in preparing Project documentation.

e. Upon completion of the Work, furnish original set of all RPR Project
documentation to Engineer.

11. Reports:

a. Furnish to Engineer periodic reports as required of progress of the Work and of
Contractor’'s compliance with the progress schedule and schedule of Shop
Drawing and Sample submittals.

b. Draft and recommend to Engineer proposed change orders, work change
directives, and field orders. Obtain backup material from Contractor.
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12.

13.

c. Furnish to Engineer and Owner copies of all inspection, test, and system start-
up reports.

d. Immediately notify Engineer of the occurrence of any Site accidents,
emergencies, acts of God endangering the Work, damage to property by fire or
other causes, or the discovery of any Constituent of Concern.

Payment Requests: Review applications for payment with Contractor for
compliance with the established procedure for their submission and forward with
recommendations to Engineer, noting particularly the relationship of the payment
requested to the schedule of values, Work completed, and materials and
equipment delivered at the Site but not incorporated in the Work.

Certificates, Operation and Maintenance Manuals: During the course of the Work,
verify that materials and equipment certificates, operation and maintenance
manuals and other data required by the Contract Documents to be assembled and
furnished by Contractor are applicable to the items actually installed and in
accordance with the Contract Documents, and have these documents delivered to
Engineer for review and forwarding to Owner prior to payment for that part of the
Work.

14. Completion:

a. Participate in visits to the Project to determine Substantial Completion, assist
in the determination of Substantial Completion and the preparation of lists of
items to be completed or corrected.

b. Participate in a final visit to the Project in the company of Engineer, Owner,
and Contractor, and prepare a final list of items to be completed and
deficiencies to be remedied.

c. Observe whether all items on the final list have been completed or corrected
and make recommendations to Engineer concerning acceptance.

D. Resident Project Representative shall not:

1.

Authorize any deviation from the Contract Documents or substitution of materials
or equipment (including “or-equal” items).

Exceed limitations of Engineer’s authority as set forth in this Agreement.
Undertake any of the responsibilities of Contractor, Subcontractors or Suppliers.

Advise on, issue directions relative to, or assume control over any aspect of the
means, methods, techniques, sequences or procedures of Contractor’s work.
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5. Advise on, issue directions regarding, or assume control over security or safety
practices, precautions, and programs in connection with the activities or
operations of Owner or Contractor.

6. Participate in specialized field or laboratory tests or inspections conducted off-site
by others except as specifically authorized by Engineer.

7. Accept shop drawing or sample submittals from anyone other than Contractor.

8. Authorize Owner to occupy the Project in whole or in part.
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